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OASE OV THE CAPTURE AND DESTEUCTION 

OF THE FSlaATE PHILADELPHIA, 

AT TRIPOLI. 



To the honorable the Senate and House of Representatives 

of the United States of America in Congress assembled : 

The people of this count.rj' are justly proud of the achievements 
of their army and their navy. Those achievements are not alone 
gratifying to their pride, but are regarded as adding slrenglh to 
their national institutions. Every inducement to high and noble 
daring is held out to the chivalry of the country, and honors 
mingled with emoluments form the catalogue of rewards. 

From the commencement of our present national govenunent, 
S}'Bteinatic efforts were made to give consistency and shape to these 
bounties. In 1799, but especially on the 23d April, 1800, provis- 
ions Were made in a definite form concerning captures by our na- 
tional ves.sels. In the latter act, "for the better government of 
the navy," Congress combined into one the previous provisions, 
and made them- the expression of the national policy concerning 
that branch of the public ser\*ic6. One remarkable provision is 
contained in the 5th section, wherejn it is provided " that the pro- 
ceeds of all ships and vessels, and the goods taken on board of 
them, which shall be adjudged good prize, shall, when of equal or 
superior force to the vessel or ve^els making the capture, be the 
sole property of the captors; and when of inferior force, shall be 
divided equally between the United States and the officers and 
men making the capture." 

This law is still in force, and was so during the war with Tripo- 
li. During its continuance two vessels were captured from the 
Emperor of Morocco, which, although afterwards restored to him, 
were by act of Congress, approved the ] 9th March, l!S04, paid for 
to the captors. 

Under its influence all of the vessels captured from the British 
navy during the war of 1S12, both on the ocean and on the lakes, 
whether brought into port, destroyed, or recaptured, were paid for. 
On the lakes, as Perry and McDonough captured superior fleets, 
those fleets became the sole property of the captors, and were 
therefore pwrcAaserf of them. The Frolic, although immediately 
recaptured, was paid for. Even the Hermes frigate, which formed 
part of the attacking force at Fort Bowyer, and was destroyed by 
the guns of the fort, was paid for, and the garrison shared the prize 
money. All the enemy's vessels which were so injured in combat 
as to render their destruction necessary, formed no exception. C 'ooolf 



There is one exception. It is that which forms one of the bright- 
est ornaments of our naval escutcheon — the capture and d^trijc- 
tion of the frigate Philadelphia, in the harbor of Tripoli! 

It is regarded by some at the^ present, day as a slale claim. No 
one will so consider it who knows the facts. By the letter of the 
Hon, Mr. Tazewell it appears that Com. Decatur was urging it 
as early as 1806, and that he was his counsel in the case. It was 
presented to Congress as far back as 1824, and has been pressed 
ever since. One committee after another have sifted its merits, 
and reported in its favor; while other claims, similar in every 
respect, have been time after time cheerfullypaid, this has failed, 
until the gallant Decatur, and nearly all his brave associates in 
that capture, are no more. 

But it is said not to have been a capture, but simply a destruc- 
tion of an enemy's vessel. The orders of Com. Preble show why 
it was destroyed. It was because he ordered it, peremptorily. 
The statement of the pilot Catalano shows the frigate might have 
been taken out safely from the- harbor of Tripoli. It was then 
"captured," and by superior orders destroyed. 

But does not the rule apply in this case which governed in the 
captures on the lakes, viz : a superior captured by an inferior ? It 
surely does. There was no comparison between the two vessels 
or their crews. Instead, therefore, of giving a fixed sum as a 
bountj% should not Congress feel itself bound to estimate the value 
of the frigate and its armament when captured, and appropriate 
the full amount to the captors and their heirs, as a debt due them 
under an existing law t 

For the purpose of bringingthis long delayed claim as fairly as 
possible before Congress, a compilation of a part of the evidence 
in the case, with the professional opinions of legal gentlemen, and 
reports of committees of high standing in the halls of Congress, is 
now submitted to them ; and the prayer is respectfully renewed, 
that justice be extended in this case by the same noble impulses 
which have so often, in similar instances, guided Congressional 
action. 

On behalf of the captors and their legal representatives. 

CHARLES DE SELDING. 

Washington, April, 1850. 
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Statement of the circumstances attending tJie destruction of the 

frigate Philadelpkyi, with the names of Ike officers and the number 

of men employed on the occasion, as laid before the President by 

the Secretary of the Navy, November 13, 1804. 

On the 31st January, 1804, Commodore Prebie, lying with his 
squadron in the harbor of Syracuse, gave orders to Lieutenant 
Charles Stewart, commanding the brig Syren, of 16 guns, and to 
Lieutenant Stephen Decatur, jr., commanding the ketch Intrepid, 
of 4 guns and 75 men, to proceed to Tripoli, and to destroy the 
frigate Philadelphia of 44 guns, then lying in the harbor of Tripoli. 
Lieutenant Decatur had orders to enter the harbor in the night, 
board and set fire to the Philadelphia; and Lieut. Stewart was 
ordered to take the best possible position, without the harbor, to 
cover the retreat. 

Under these orders, they proceeded immediately to the coast of 
Tripoli ; but, owing to the very heavy gales of wind that usually 
prevail there in the winter season, the enterprise could not be un- 
dertaken until the 16th of February, when Lieutenant Stewart, 
having taken the best' possible position to effect the object of his 
instructions, Lieutenant Decatur, at seven o'clock in the night, 
entered the harbor of Tripoli, boarded, and took possession of the 
Philadelphia. 

This frigate, at the time she was boarded, had all her guns 
mounted and charged, and was lying within half gun shot of the 
Bashaw's castle, and of his principal battery. Two Tripolitan 
cruisers were lying within two cables length on the starboard 
quarter, and several gun boats within half gun-shot on the star- 
board bow, and all the batteries on shore were opened upon the 
assailants. About twenty men in the Philadelphia were killed, a 
large boat full got off, and one man was made prisoner. 

After having gained possession of the frigate, Lieut, Decatur 
set fire to her store rooms, gun room, cock pit, and birth deck ; 
and with a firmness highlyhonorable to him, his officers andmen, 
they remained on board until the flames had issued from the ports 
of the gun deck aqd the hatchways of the spar deck, and they 
continued in the ketch, along side the frigate, until the fire had 
communicated to her rigging and tops. 

Lieutenant Decatur did not lose a man, and had but one slightly 
wounded. 

The following is a list of the officers, and the number of men 
employed in the destruction of the Philadelphia: 
Lieutenant Stephen Decatur, jr. 
James Lawrence, ) 
Joseph Bainbridge, > Lieutenants. 
Jonathan Thorn, ) 
Lewis Heermann, Surgeon. 
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Ralph Izard, "^ 

John Rowe, 

Charles Morris, ] 

Alexander Laws, )-Mid:ihipmeii. 

John Davis, 

Thomas McDonough, 

Thomas Oakley AndersonJ 

Mr. Salvadore, Pilot, and sixty-two men. 

Lieut. Decatur has stated that all his oiEcers and men behaved 
with the greatest coolness and intrepidity ; and Commodore Pre- 
ble.has informed me that Lieutenant Stewart's conduct was judi- 
cious and meritorious. 

Respectfully submitted, 

R. SMITH. 
Cle«k's Office, House of Rep- United States, 

March 11 (ft, 1828. 
I certify that the above is correctly copied from the original, 
now on file in this office, which was communicated to the House 
of Representatives by the President of the United States, on the 
15th November, 1804. 

M. 8T. CLAIR CLARKE, 
Clerit of the House of Rcpreseittathvs. 



Extract of Senator Hayrui's Report in Senate of Oie United States, 
January 9th, 1828. 

The Committee on Naval Affairs, to whom was referred the me- 
morial of Susan Decatur, praying for compensation to the officers 
and crew of the United States ketch. Intrepid, for the capture of 
the frigate Philadelphia, Report : 

That the claim is founded on the re-capture of the Philadelphia 
frigate in the harbor of Tripoli, on the night of the ICth of Feb- 
ruary, 1804. The circumstances attending that gallant achieve- 
ment, are so well known, that the committee will content them- 
selves with a very brief recapitulation of them. Soon afier the 
war with Tripoli had commenced, a small squadron under Com- 
modore Preble was despatched to the Mediterranean, for the pur- 
pose of carrying on hostilities. The United States' frigate Phila- 
delphia, of forty-four guns, commanded by Commodore Bain- 
bridge, not long after the a^ri^■al of the squadron on the Barbary 
coast, was iin fortunately stranded on rocks, and in that situation, 
resistance being impossible, she was captured by the enemy, and 
the whole of the officers and crew were made prisoners and 
thrown into a dungeon. The frigate was got off, without ma- 
terial damage, and immediately taken into the Tripolitan service, 
and being speedily manned and ready for sea, was moored in the 
harbor of Tripoli, "within pistol shot of the whole of the Tri- 
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politan marine, mounting altogether upwards of one hundred 
pieces of heavy cannon, and within the immediate protection of 
formidahle land batteries, consisting of one hundred and fifteen 
pieces of heavy artillery." It is stated, that besides this force 
there were encamped at the time, " in the city and its vicinity, 
twenty thonsarid troops," and that " upwards of one thousand sea- 
men were attached to the fleet in the harbor." At this period the 
force under Commodore Preble was, by the loss of the Philadel- 
phia, so much reduced as to deprive him of the means of prosecut- 
ing hostilities on a scale at all commensurate with the magnitude 
of the service to be performed — ^the release of the American cap- 
tives, and the restoration of an honorable peace. In this state 
of affairs, Stephen Decatur, then a Lieutenant commanding the 
United States' schooner Enterprise of fourteen guns and seventy 
men, conceived the idea of entering the harbor of Tripoli in the 
night, and of boarding and re-capturing the Philadelphia. 

He immediately communicated the daring scheme to his com- 
mander, and volunteered his services to execute it. After due 
deliberation on the proposal. Commodore Preble approved of the 
plan, and accepted the offer of Decatur's services. Fully aware, 
however, of the extreme hazard of such an undertaking, and that 
its success would entirely depend on the secrecy, celerity, and gal- 
lantry of its execution ; and conceiving that any attempt, to l)ring 
out the frigate, if captured, must be attended with extraor- 
dinary danger to the captors and expose the vessel to the risk of 
being retaken ; and believing, moreover, that the destruction of 
the Philadelphia_ would suteciently restore the superiority of his 
own fleet. Commodore Preble gave peremptory orders to Lieu- 
tenant Decatur nbt to attempt to bring the frigate out of the har- 
bor, but, "in case of success, to he sure to set firs to the gun-room, 
births, cock-pit, store rooms forward, births on the birth-deck," 
and then, after " blowing out her bottom," to abandon her. In 
the execution of these orders, Lieutenant Decatur manned a 
small ketch of about sixty tons, (which he had just before taken 
from the Turks,) with seventy officers and men, all volunteers, 
and sailed from Syracuse, where, the American squadron then 
lay, on the 3rd of February, 1804. After several days of very 
tempestuous weather, he arrived off Tripoli, on the 16th of ' the 
same month, and immediately proceeding into the harbor, ran up 
alongside of the Philadelphia, about ten o'clock at night, boarded, 
and carried her in the most gallant style, after a short, but severe 
conflict on the decks of the frigate, in which upwards of twenty 
Turks were killed on the spot, and the rest driven below, or over- 
board. At this period, and while everything around was involved 
in darkness, Lieutenant Decatur found himself in quiet possession 
of his prize ; and it is the opinion of the pilot who conducted the 
ketch into the harbor, as well as of several naval officers' who 
were acquainted with all the circumstances, and the committee 
are assured, it was the decided opinion of Decatur himself, that 
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he could have brought the Philadelphia out of the harbor m 
safety. The peremptory orders, however, under which he was 
acting, precluded the attempt, and having deliberately set fire to 
the \iessel, in the manner prescribed by his commander, and hav- 
ing remained on board " until the fire had communicated to the 
rigging and the tops," he finally abandoned her ; bringing off the 
whole of his crew, under a heavy fire from the batteries and the 
shipping, without the loss of a single man. It is the belief of the 
committee, that the gallantry of this achievement has very sel- 
dom been equalled, and never surpassed in the naval history of 
the world. In the language of Commodore Preble, "its merit 
can hardly be sufficiently estimated ; it is above all praise." 

Without dwelling on the circumstances which, in their estima- 
tion, distinguish this achievement from almost all others, the com- 
mittee would remark, that when considered in its effects, in in- 
spiring the Turk with a dread of American enterprise and valor, 
(which neither time nor space have been able to remove,) in ele- 
vating the American naval character in the estimation of foreign 
nations, and in inspiring that confidence in ourselves so essen- 
tial to success ; and which, perhaps, has contributed as much as 
any other cause to our victories on the ocean and the lakes ; the 
destruction of the Philadelphia cannot fail to be regarded as an 
event of the highest importance to the government and people of 
the United States. It was so considered when it occurred, and 
has never ceased to be so regarded by our naval officers, by the 
government, and by the country at large ; and, perhaps, it is not 
going too far to assert, that it is to the profound impression pro- 
duced by that and other exploits, during the Tripolitan war, that 
this nation Is indebted for a greater exemption from depredar 
tlons, on the part of Turkic cruisers, than has been experienced 
by any other; and that, when difliculties have occurred, they 
have been adjusted with unexampled celerity, and at an expense 
of blood and treasure altogether insignificant, when compared 
with that to which the greatest maritime powers of Europe have 
been subjected, under similar circumstances. Without dwelling 
longer on the merit of the exploit, the committee will come directly 
to the inquiry whether any and what pecuniary reward ought 
to he bestowed on the captors of the Philadelphia, according to 
the practice of our own governme:it, in similar cases t At the 
time of the capture of the Philadelphia the navy was young, 
and it ^vas the opinion of many, even of our wisest statesmen, 
that it was not the true policy of the United States to strengthen 
this arm of the national defence. The system which has since 
been introduced, and which seems now to unite all suffrages in 
its favor, had not yet been established, and appropriate rewards for 
distinguished services had not been provided. Congress, therefore, 
though appreciating very highly the valor and good conduct of De- 
catur and his gallant associates, contented themselves with bestow- 
ing mere honorary rewards, unless it can be considered as an excep- 
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tioti to the remark, that they voted two trumths' pay to the officers 
and men ; which, it is understood, the former unanimously de- 
clined to receive. When, at a later period, however, the people 
of the United States came to feel and acknowledge the importance 
of a navy to the national defence — when our officers and men were 
every day covering themselves and their country with glory, a 
better and more liberal spirit sprung up, and was cherished, 
towards this long neglected department of the public service. 
Prior to the capture of the Guerriere by the Constitution, we be- 
lieve, no case had occurred in which pecniuary reward, for a na- 
val victory, had been paid out of the public treasury. A share 
in the thing captured was all that the laws or usages of the coun- 
try allowed ; and, if that perished in the conflict, the victors went 
without their reward. When, however, the navy had fought it- 
self into favor, and our naval heroes came to be regarded with 
the gratitude and affection which could no longer be withheld, 
the rule was adopted of paying, out of the public purse, for the 
vessels destroyed in battle ; and the principle is now settled, from 
the uniform practice of the government, for fourteen years, that 
a reasonable compensation is to be allowed for vessels sunk in 
battle, or necessarily destroyed in consequence of injuries received 
in the conflict. The committee beg leave to annex to this report 
a list of the vessels so destroyed, with the compensation allowed 
for each. Conceiving, therefore, that it is the established policy 
and settled practice of the government, to allow compensation 
in all such cases, (although they do not come within the provi- 
sions of the prize acts,) the question now presents itself, whether 
the same liberal principle ought not to be extended to the case 
of the Philadelphia, and whether compensation is not as justly 
due to the captors of that vessel as to the captors of the Guer- 
riere and the Java, or of the gun-boat destroyed on Lake On- 
tario 1 On this point your committee are clearly and unani- 
mously of opinion, that both justice and policy concur in support 
of the claim. Where all the facts are notorious, and the merit of 
the claimants is confessedly of the highest order, the government 
ought not to avail itself of the mere lapse of time, nor can the 
committee conceive any sound reason why a rule, founded on 
justice and enlarged principles of public policy, should not be ex- 
tended to those who have achieved signal victories, before as 
well as after its adoption. They have, therefore, no hesitation in 
recommending that reasonable compensation be now granted to 
the captors of the Philadelphia. 

Two other questions still remain to be considered. Thefirst relates 
to the amount which ought to be allowed, and the second to the 
proper distribution of that amount. On the first point, the prece- 
dents have varied from the grant of the full value of the vessel 
captured and destroyed, down to a half, and even a fourth part 
of such value. An examination of the annexed list will aflbrd 
lull information on this point. 
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The petitioner in this case, stroiiglv relies on the ground, that 
as the vessel could have been brought out of the harbor of Tri- 
poli, and was destroyed only in obedience to the orders of Com- 
modore Preble, the captors ought to be remunerated for their 
loss. And further, that the great disparity of force, making this 
a case of even higher merit than that of any other frigate ever 
captm-ed by the Americaii Navy, strengthens the claim to a li- 
beral allowance. Viewing the subject in all its bearing, the 
committee have come to the conclusion to recommend the grant 
of one hundred thousand dollars, as a reasonable sum to be now 
paid to the captors of the Philadelphia, being, at the lowest es- 
timate, about one half of the value of the frigate at the time of 
her capture. 



List of Vcsseh destroyed, recaptured, or restored, with the amounts 


allowed by Acts r 


/ Congress for the same. 




Laws U. S. 


V.Ba=l9 capturing. 


Veeeele captured. 


A„o... 


Remarks. 


Voi,4,p.5aa 


Conatitulioa 


Guerri«re 


$J0,000 


Destroyed. 


ib. 


Do. 


Java 


50,000 


do. 


ib. 


Wmp 


Frolic 


95,000 


Recaptured. 


ib. 543. 


Horaet 


Peacock 


25,000 


Destroyed. 


ib. 




Detroit 


12,000 




ib. Gas. 




Lake Erie vessels 
To Captain Perry 


255,000 
5,000 


i Purchased. 


ib. 835. 




Lake Champiain vea- 










sels 


310,000 


Purcbaaed. 


Vol. G, p. 17. 


Hornet 




25,000 


Destroyed. 


ib. 77. 


Wasp 


Avon and Reindeer 
And one year's pay 


50,000 


I Destroyed. 


ib. 86, 


Conatitulioii 


Lerant 


25,000 


Heeaplured. 






Cyane 


40,000 


PurchflBed. 


ib. IIS. 


Squadron 




100,000 


Restored. 








50,000 


iErnttes 


ib. 118. 


Land and N»val force 


Tobe paid out of fines 








and forfeitures 




t trom pirates 


ib. 366. 


Preble, Stewart, &,c. 


Tratiefer 


9,500 




Vol. 3. p. 590 


John Adams 


Meshouda 


8,594 


Restored. 


ib. 




Mirboha 


5,000 


do. 


Vol. 7, p. 40. 


Two Gigs 


Black Snake 


3,000 


Destroyed. 




United guttes 


Macedonian 


200,000 


Purchased. 



To which add the British sloop of war Hermes, destroyed by the 
garrison of Fort Bowyer, Mobile Point, in September, 1814, and 
paid tbf by act of Congress. 
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Mr. Jurvis's rtport to tlw Mouse ofRepresentatkcs, January 21, 1830. 

The Committee on Naval Affairs, to which was referred the peti- 
tion of the legal representatives of Edward Preble, James Law- 
rence, Joseph Bainbridge, and Thomas Macdonough, in behalf 
of themselves and others, the survivors and legal representa- 
tives of the ofEcers and crew of the ketch Intrepid, under the 
command of Capt. Stephen Decatur, at the time of the des- 
truction of the frigate Philadelphia, in the harbor of Tripoli, on 
the night of the Kith of February, ISOl, Report: 
That the subject of awarding a recompense to the oIHcers and 
crew of the lietch Intrepid, for the gallantry of the daring exploit 
in M'hich they were so successfuly engaged, has been under the 
consideration of every Congress since the year 1824, Every com- 
mittee to which it has been referred has made a favorable report ; 
and the House of Representatives, under all the changes to which 
it is liable, has appeared to be invariably impressed with the jus- 
tice and merit of the claim. The obstacle which has hitherto pre- 
vented a satisfactory decision, has been a difference of opinion 
upon the mode of apportioning the reward, to which it has always 
been conceded that the participants in that achievement were 
entitled. The want of success of their predecessors, shall not re- 
strain the committee from, using their endeavors to fi-ame a bill 
which maj' iind acceptance with a majority of the House. 

It would be superfluous to offer a detailed statement of the des- 
truction of the frigate Philadelphia, Every fact connected with 
this bold attempt is too well known to the nation to need re- 
capitulation, it is sufficient to say, that no deed of adventurous 
daring or successful enterprise in our naval annals, teeming as 
they dp with brilliant exploits, deserves more exalted praise or 
more ample reward; and yet it stands alone in being denied the 
meed M-hich an admiring and grateful country in every other in- 
stance, has been eager to bestow. 

The statement annexed to this report will show that, not only 
when vessels were destroyed, but even when they were recap- 
tured, Congress has not hesitated to decree a large pecuniary re- 
ward ; and, when we consider the lapse of time between the ac- 
tion and the reward, in the present instance, the sums which have 
been appropriated are proportionably greater than that of which it 
is the purpose of the committee to urge the grant, and which is the 
same heretofore recommended. In providing for the distribution, 
it has been deemed advisable to follow neither the bill reported 
at the second session of the 19th Congress, which was framed in 
conformity with the prize act, nor the bill of the last Congress, 
which was founded upon an ingenious but arbitrary allotment. 
The distribution recommended by the committee is founded upon 
the relative proportion of the pay of the officei-s and seamen 
of the navy, according to the pay bill adopted at the last session 
of Congress. This is considered to be as equitable and reason- 
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able a mode as can be devised, and its adoption will remove tbe 
objection of the great inequality in favor of the comnianding of- 
ficer, which was made to the bill reported to the last Congress, 
while it avoids too great an increase in the value of the shares in 
the lower class of distribution, arising from the small number of 
persons to be found in them, which was the objection made to 
adopting the provisions of the prize act. The tabular statement, 
annexed to this report, will explain the operation pf the principle 
adopted for the distribution, in conformity to which a bill is re- 

Eorted, and will furnish the means of instituting a comparison 
etween the several plans of apportionment, 
A Table of the distribution of 8100,000 to the captors of the fri- 
gate Philadelphia, showing the amount which each inditidual 
would be entitled to, according to the prize act, the bill of 1834, (Ae 
bill of 1836, and bi/ the Brilis/t order in council of March 19, 1834. 



Commandet of ihe equndr 
Capwin of the Imrepid.., 

Surgeon 

Master's males, each 

Midshipmeu, each 

Boatswain's males, eacb.. 

Steward 

Qaartermaslei'B, each 

Corporal of marines 

Qnarlergunners.. 



2,000 
2,000 
2,000 



1,944 4-9 
1,944 4-9 
1,130 4-11 



3hareof each Share of each 
person bythe person bylh^ 
bill of 1834. 1 bill of 1836. 



2,991 6. 

2,991 6. 

2,991 0. 

2,991 6 

1,357 3 

1,357 .S 

1,357 3 



4,259 40 
2,555 64 
9,555 64 



by British 



"5,562 70 
3,090 39 
3,090 39 
3,090 39 

2.235 08 
15.t6 IS 

1.236 15 



1,336 15 
9SS 92 
618 08 
018 08 



nl, the first li 



ned by n: 



irilleh order 



■ding lo their pay, 



72 

» By the British order ir 
the other lieutenants. 

t The pilot is not mentio 
ted to the qtiartermasters. 

t The corporal of marines' share is increased beyond what h 
to, in the same proportion that the sha.re of the private of mnrin 

^ The share of the marines wonld he less than that of seamen 
hut it was considered that it was better that they should share aimc. 

Com. Preble's orders to Lieut, Commandant S, Decatur. 
United States' Frigate Con stitiit ion, 

Syracuse Hardor, January 31, 1804. 
Sir : You are hereby ordered to take command of the prize 
ketch, which I have named the Intrepid, and prepivre her wilh all 
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possible despatch for a cruise of thirty days, with full allowance 
of water, provision, &c., for seventy-five men, I shall send you 
five midshipmen from the Constitution, and you will take seventy 
men, including officers, from the Enterprise, if that number can 
he found ready to volunteer their services for boarding and burn- 
ing the Philadelphia in the harbor of Tripoli ; if not, report to me, 
and 1 will furnish you with men to complete your complement. 
It is expected ycu will be ready to sail to-morrow evening, or some 
hours sooner, if the signal is made for that purpose. 

It is my orders that you proceed to Tripoli, in company with 
the Syren, lieutenant Stewart, enter that harbor in the night, board 
the Philadelphia, barn her, and make good your retreat, with the 
Intrepid, if possible, unless you can make her the means of destroy- 
ing the enemy's vessels in the harbor, by converting her into a fire- 
ship, for that purpose, and retreating in your boats and those of 
the Syren. You must take fixed ammunition and apparatus for 
the frigate's 18-pounders, and if you can, without risking too much, 
you may endeavor to make them the instruments of destruction to 
the shipping and Bashaw's castle. You will provide all the ne- 
cessary combustibles for burning and destroying ships. The de- 
struction of the Philadelphia is an object of great importance, &nd 
I rely with confidence on your intrepidity and enterprise to effect 
it. Lieutenant Stewart will support you with the boats of the 
Syren, and cover your retreat with that vessel. Be sure and set 
fire in the gun-room births, cock-pit, store-rooms forward, and 
births on the birth-deck. 

After the ship is well on fire, point two of the 18-pounders, shot- 
ted, down the main hatch, and blow her bottom out, I enclose 
you a memorandum of the articles, arms, wnmunition, fire- works, 
&c., necessary, and which you are to take with you. Return to 
this place as soon as possible, and report to me your proceedings. 
On boarding the frigate, it is probable you may meet with resist- 
ance — it will be well, in order to prevent alarm, to carry all by the 
sword. May God prosper and succeed you in this enterprise. 
I have the honor to be, Sir, your obedient serv't, 
EDWARD PREBLE, 

Lieut. Commandant Decatur, Intrepid. 



Lieut. Commandant S. Decatur's Report to Com. Preble. 

On boakd the ketch Intrepid, at Sea, 

February 17, 1804. 
Sir : I have the honor to inform you, that in pursuance to your 
orders of the 31st ultimo, to proceed with this ketch off' the har- 
bor of Tripoli, there to endeavor to effect the destruction of the 
late United States' frigate Philadelphia, I arrived there in com- 
pany with the United States' brig Syiei', lieutenav.t commandant 
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Stewart, on the 7tli, but owing to the badness of the weather, was 
unable to effect any thing until last evening, when we had a light 
breeze from the N. E, At 7 o'clock I entered the harbor with the 
Intrepid, the Syren having gained her station without the harbor, 
in a situation to support us in ourretreat. At half past 9 o'clock, 
laid her alongside of the Philadelphia, boarded, and after a short 
contest, carried her. 1 immediately fired her in the store-rooms, 
gun-room, cock-pit, and birth-deck, and remained' on board until 
the flames had issued from the spar-deck, hatchways, and ports, 
and before I had got from alongside, the fire had communicated 
to the rigging and tops. Previous to our boarding, they had got 
their tompions out, and hailed several times, but not a gun fired. 

The noise occasioned by boarding and contending for possession, 
although no fire-arms were used, gave a general alarm on shore, 
and on board their cruisers, which lay about a cable and a half's 
length from us, and many boats filled with men lay around, hut 
from whom we received no annoyance. They commenced a fire 
on us from all their batteries on shore, but with no other eiTect 
than one shot passing through our top-gallant sail. 

The frigate was moored within half-gunshot of the Bashaw's 
castle, and of their principal battery^two of their cruisers lay 
within two cables' length on the starboard quarter, and their gun- 
boats within half gunshot on the starboard bow. She had all her 
guns mounted and loaded, which, as they became hot went off. As 
she lay with her broadside to the town, I have no doubt hut some 
damagehas been done by thena. Before I got out of the harbor, her 
cables had burnt off, and she drifted in under the castle, where 
she was consumed. / can form no judgment as to tfw nvmher of 
men on board, hut there'were twenty kilted. A large boat full got off, 
and many leapt into the sea. We have made one prisoner, and I 
fear from the number of bad wounds he has received he will jot 
recover, although every assistance and comfort has been given him. 

I boarded with sixty men and officers, leaving a guard on board 
the ketch for her defence, and it is with the greatest pleasure I 
inform you, Iliad not a man killed in this affair, and but one slight- 
ly vxmnded. Every support that could be given 1 received irom 
my officers, and as each of their conduct was highly meritorious, 
I beg leave to enclose you a list of their names. Permit me also, 
sir, to speak of the brave fellows I have the honor to command, 
whose coolness and intrepidity was such as Itrust will ever char- 
acterise the American tars. 

It would be iiyustice in me, were I to pass over the important 
services rendered by Mr. Salvadore, the pilot, on whose good con- 
duct the success of the enterprise in the greatest degree depend 
ed. He gave me entire satisfaction. 

I have the honor to be, sir, &e., 
STEPHEN DECATUR, 

Com. Edward Prsble, 

Com. U. ^. Sijii-adron in the Mediterranean. 
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Extractsfrom Commodore Prchlc's Official Despatches. 

United States' Ship CossTiTUriou, 
Syracuse Harbor, 19/ft of February, 1804, 

Sir : I have the honor to inform you that the United States' brig 
Syren, lieutenant commandant Stewart, and kelch Intrepid, of four 
guns, lieutenant commandant Decatur, arrived here last evening 
from a cruise. They left this port the 3d instant, with my orders 
to proceed to Tripoli, and burn tlte frigate, late the United States' 
frigate Philadelphia, at anchor in that harbor, I was well inform- 
ed that her situation was such as to render it impossible to bring 
her out, and her destruction being absolutely necessary to favor 
my intended operations against that city, I determined the attempt 
should be made, I enclose you copies of my orders on this occa- 
sion, which have been executed in the most gallant and officer-like 
manner by lieutenant commandant Decatur, assisted by the brave 
officers and crew of the little ketch Intrepid, under his command. 
Their conduct in the performance of the dangerous service assign- 
ed them, cannot be sufficiently estimated. It \ s beyond all praise. 
Had lieutenant Decatur delayed one-half hour for the boats of 
the Syren to have joined him, he would have failed in the main 
object, as a gale commenced immediately after the frigate was 
on fire, and it was with difficulty the ketch was got out of the 
harbor. The Syren, owing to the lightness of the breeze in the 
evening, was obliged to anchor at a considerable distance from the 
city, which prevented her boats from rendering such assistance as 
they might htive done, hed they entered the harbor earlier. 

Lieutenant Stewart took the best position without the harbor 
to cover the retreat of the Intrepid, that the lightness of the breeze 
Would admit of; his conduct through the expedition has been ju- 
dicious and highly meritorious. But few of the officers of the 
squadron could be gratified by sharing in the danger and honOrof 
the enterprise. 

Injustice to them, I beg leave to observe, that they all offered 
to volunteer their services on the occasion, and I am confident, 
whenever an opportunity offers to distinguish themselves, that 
they will do honor to the service. I enclose you lieutenant com- 
mandants Stewart and Decatur's official communications, with 
names of the officers on board the ketch. 

With the highest respect, I have the honor to be, sir, your most 
obedient humble servant. 

EDWARD PREBLE. 



The Philadelphia at the time she was destroyed, was lying in 
the harbor of Tripoli, protected not onlv by her own guns, and a 
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considerable- number of Turks on board, but by a number of bat- 
teries on shore, gun-boats, galHos, &c. viz : 

Fort English, mounting 
American, 
Palace, - - - - 

Between Palace and Molehead, 

Moleheafl Crown Battery, 

Fort Way, . . , . 

Two small batteries, - - - 

Malta battery. 

Half-moon battery, ... 

"West Diamond battery, 

Battery with arched embrazures. 

Western battery, 

Of heavy calibre, 115 guns. 
19 Gun-boats, 

2 GaiJies, 

3 Schooners of 8 guns each, and one brig of 10 guns. AH the 
batteries and vessels were fully manned ; the whole number of 
troops estimated at 25,000 Arabs, &c. The whole naval force of 
the United States, in the Mediterranean, at that period, was 1 
frigate, 3 brigs, 3 schooners, 2 bombs, and 6 gun-boats, manned 
by lOfiO men. Before the Philadelphia was taken by the Tripoli- 
tans, the demand of the Bashaw of Tripoli for peace, was 200,000 
dollars, and the repayment of all his expenses during the war. 
After her destruction, he agreed to make peace on our terms, viz : 
exchange of prisoners, man for man, and S60,000 for the surplus 
in his possession. The Bey of Tunis had frequently threatened 
war, but was deterred no doubt by the impression produced by 
the energy of our squadron. 

Commodore Preble to the Secretary ol the Navy Feb- 
ruary 3d, 1804, estimates the American captives in 
Tripoli, at - - - - - - 300 

The Tripolitan captives, - - - - 60 

Balance of prisoners in favor of Tripoli, 240 



Cop}/ of a letter from Commodore Preble to (he Secretary of the 
Navy. 

United States' Ship Constitction, 
Syracuse Harbor, lOtk February, 1804. 
Sir : Lieutenant Decatur is an officer of too much value to be 
neglected. The important service he has rendered, of destroying 
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an enemy's frigate of forty guns, and the gallant manner in which 
he performed it, in a small vessel of only sixty tons and four guns, 
under the enemy's batteries, surrounded by their corsairs and 
armed boats, the crews of which stood appalled at his intrepidity 
and daring, would, in any navy in Europe, insure him instanta- 
neous promotion to the rank of Post Captain. I wish, as a stimu- 
lus, it would be done in this instance ; it would, eventually, be 
of real service to our navy. I beg most earnestly to recommend 
him to the President, that he may be rewarded according to his 
merit, 

EDWARD PREBLE. 



SUitemciil of M. M. Noah, lale Uiiiled Slates' Consul at Tripoli. 

The memorial of Mrs. Decatur to Coi^gress, praying for herself 
and the captors of the Philadelphia frigate, that the value of said 
frigate may be paid, has excited considerable surprise in the coun- 
try. It was not for a moment supposed, that amidst the gratuities, 
pensions, and appropriations for services rendered during the revo- 
lutionary and late wars, that a dfbt of so high and important char- 
acter was still unpaid by the nation. There appears, however, to 
be but one voice on the subject, viz., that the same justice and 
liberality which has been awarded to others, should in this case 
cancel a claim which has slept too long. 

The Mediterranean was the cradle of the American navj'. Its 
character and discipline — its subsequent success in war — its influ- 
ence in peace, and its present high character throughout the world, 
have their origin in the wars declared agjrinst the several powers 
on the Barbary coast ; and in that school of iierce contention and 
ultimate glory were the Hulls, Bainbridges, and Decaturs — the 
Perrys, Lawrences, McDonoughs, Joneses, and the galaxy of naval 
heroes, taught to fight and conquer. It is not, therefore, surprising 
that the nation should be anxiously alive to the discussion of any 
claim arising from services rendered in that remote quarter of the 
world. 

Having passed some t'me on the Barbary coast in the public 
service, it became necessary to make myself familiar with the re- 
lations between the United States aud those regencies, not only 
from their commencement, but to trace their his'.ory, the treaties, 
tributes, and diplomatic intercourse, as well as the wars, which 
finally established the independence of our flag on the coast of 
Africa. . 

Our difficulties iirst commenced with Tripoli — with the Pacha 
of which kingdom, as well as the other States, we had some indefi- 
nite arrangements'; and for some time prior to the appearance of 
a, naval force in the Mediterranean, our merchant vessels and sea- 
men were protected by the British, Swedish, and such friendly 
powers, w^ho had formany years treaties with the Barbary States,- • 
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aided hy occasional donations? and tributes, which were considered 
advisable in preterence to war, at a period when the naval force 
of the country was too limited for a hazardous experiment, and 
when the formidable strength and atrocious piracies of the Bar- 
bary corsairs paralyzed the efforts of the Christian powers. 

As the commerce of the United States increased in the Mediter- 
ranean, the friendly interference of European powers in our be- 
half was considerably diminished, and it is not uncharitable to 
believe, that commercial rivalry first suggested to the Pacha of 
Tripoli to demand a considerable and perpetual tribute, or give 
ns the alternative of war, either of which was not at that period 
desirable. 

The capture of several of our vessels, and the consequent slavery 
of our citizens, roused the people to a sense of Iheir wrongs, and 
war was formally declared against the Pacha of Tripoli ; and our 
disposable force was sent to the Mediterranean, with all the young 
officers, including Decatur, who have subsequently perpetuated 
the glory and triumphs of the American flag. 

This war with Tripoli was of vital importance to a nation hav- 
ing an infant navy, and desirous of establishing a name and a 
character among the governments of the earth. It was not sim- 
ply to chastise an African pirate and abolish tribute— it was to 
secure forever to the American flag that freedom which it claimed, 
and to which it was every where preeminently entitled. 

The nation, therefore, in tracing the triumphs, the discipline, 
and high character of the American navy to the war with Tripoli, 
cannot avoid being grateful to all who distinguished themselves 
in that memorable contest, and to reward with honor and profit 
those who achieved in4>ortant victories. 

The war at its commencement, and for two years, dragged 
heavily, without any of those animating results which the people 
fondly anticipated. It was a dull routine of blockade, costly, un- 
propitious and discouraging — occasional proofs of valor/and sea- 
manship were discernible — ^jealousies and bickerings broke out 
among senior officers, who, far removed from their government, 
were compelled to exercise discretionary powers — the expense of 
the war was not unfelt, and takingthe unpromising state of things 
into consideration, the Government of the United States did con- 
template at one period proposing such terms of peace and pay- 
ment of a small tribute, which several of the European powers 
then complied with — and the unfortunate capture of the Phila- 
delphia frigate, and long captivity of her officers and crew, did 
not tend to inspirit the nation to a further and more active prose- 
cution of the war. The circumstances attending the capture of 
that vessel are well known. 

The Philadelphia frigate, commanded by Captain Bainbridge, 
in sailing close to the town, struck on a rock, and became station- 
ary, under the powerful batteries of the citadiil. A brisk fire be- 
tween each was sustained for several hours, until the tide falling, 
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a.e. ship settled, ant! hev gunwales were under the water, and the 
captain, officers, and three hundred men, became prisoners of war. 
The Tripolitans took possession of the ship, warped her at high 
tide from the rocks, moored her under the castles, with the cres- 
cent waving over the star-spangled banner, while the crew were 
carried captives to the dungeons, to undergo the most painful suf- 
fering. 

It was at this juncture, when the ship was in possession of the 
enemy, and under the protection of several hundred pieces of oi-d- 
nance frowning from the battlements, that Decatur and a handful 
of brave men, in a little xebeque, disguised as fishermen, fastened 
(hemseives to the frigate, sprang on board, and after a fierce and 
bloody encounter with the " malignant and turban 'd Turk," on 
the quarter-deck, carried her at all points, drove the Turks into 
the sea, tore down the crimson Hag, fired her in several parts, and 
took to their little fishing smack and sailed off triumphantly, re- 
garding at a distance the sublime spectacle of the crackling flames 
Illuminating the crescents of the mosques, and (he turrets of the 
castles— the blaze of artillery from the embrazures — the blowing 
np of the ship — the shrieks of the dying, and the imprecations of 
the Tarkish soldiery together, '" making night hideous." 

It has been said" that Uecatur, after recapturing the frigate, 
could not have brought her out ; and in reply to that charge, it 
is said that his orders were positive to burn her. Burning her to 
the water's edge was calculated to make a more deep and appal- 
ling impression upon the Musselmen than merely carrying away 
the ship ; and this spirited act of Decatur's, while it reflected the 
highest honor on his courage, was loudly applauded throughout 
Europe, and infused new hopes in the nation, while it created on 
the part of the Pacha a higher respect for our national capacities 
and resources, and compelled him to propose terms of peace. 

The results of this extraordinary attempt were of incalculable 
advantage to the nation ; they led to an honorable peace — to the 
abolishment of tribute — to the liberation of the suffering captives — 
to future peace and honor — to a gallant, ambitious spirit in the 
navy — to an increasing popularity in that branch of our defence — 
to a strict discipline, and all of which were productive of future 
and permanent glory in the war with the greatest naval power of 
the world. These consequences go far to strengthen a claim which 
is in itself unquestionable, and would be recognized by all well 
organized and just governments. 

The war with Algiers in 1815 was declared upon the same 
principle, and prosecuted with the same views as the former one 
with Tripoli ; but the Algerines were a much more formidable 
power, possessing a stronger navy, and fortifications almost im- 
pregnable, of a high, audacious, and unsubduable spirit. The 
command of the squadron was given to Decatur, from the settled 
conviction that his name was more familiar to the Barbary States, 
in consequence of his exploits before Tripoli, and in this idea t^l^F ""^-.,-,,-jIp 



Government was not mistaken. I was in that neighborhood dur- 
ing the Algerine war, and it is a fact unparalleled in history, and 
almost inconceivable in the annals of warfare, that in fifty days 
after the squadron sailed from Sandy Hooic, a treaty of peace was 
signed between Algiers and the United States, which included 
indemnification for the past and secu-Hty for the future. In that 
short space of time Decatur had arrived in the Mediterranean, 
fought and captured a frigate, and some small vessels, killed the 
Algerine Admiral, sailed into the harbor of Algiers, and ratified 
the treaty at tlie ciinnon's mouth. 

It was not expected that our differences with Algiers would ter- 
minate without delay, bloodshed, and cost. The nation was de- 
termined to abolish tribute and punish the barbarians at every 
sacrifice, but the name of Decatur, the promptness of his move- 
ments, and his success on the threshold of the contest, saved a 
large sum to the Government, the loss probably of valuable lives, 
and secured additional honor and freedom to our flag. 

Here was the harvest of that fame and national honor which 
first sprang up at Tripoli. From Algiers, the squadron sailed for 
Tunis, where a gross infraction of the treaty had been committed, 
and nearly 850,000 of American property had been cut out by the 
British. We were on the spot at the time, and perceived the effect 
of the same influence. "Tell your Admiral to come ashore and 
see me," said the Bey. "He declines coming, your highness, until 
these disputes are settled, which are best done on board ship." 
"But this is not treating me with becoming dignity; Hamuda Pa- 
cha, of blessed memory, commanded them to land and wait at the 
palace until he pleased to receive them." "Very likely, your high- 
ness, but that was twenty years ago." "I know this admiral, he 
is the same one who, in the war with Sidi Yusef, of Trablis, burnt 
the frigate," " The same." " Hum ! why dd they send wild young 
men to treat for peace with old powers ? Then you Americans 
don't speak truth — you went to war with England, a nation with 
a great fleet, and said you took their frigates in eq£lal fight — an 
honest people alwaysspeak truth." " Well, sir, and that was true. 
Do you see that tall ship in the bay, with a blue flag ? (the Guer- 
riere) that one was taken from the British ; that one near the 
small island, (the Macedonian,} was also captured on equal terms ; 
that sloop near Cape Carthage, (the Peacock,) was also taken in 
battle." The Bey laid down the telescope, reposed on his cush- 
ions, and with a small tortoise-shell comb, set with diamonds, 
combed his beard. 

A small vessel got under weigh, and came near the batteries; a 
pinnance with a few men rowed about the harbor, and one person, 
dressed in the garb of a sailor, was taking soundings — it was De- 
catur. " Tell the Admiral to land," said the Bey, " and all shall 
be settled to his satisfaction," which was done. 

From Tunis DecaturwentintoTripoli with the squadron, where 
difficulties had also ariseh. These were soon and satisfactorily 
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settled, ami the old Pacha received in the most friendly manner 
the commander of the squadron, who, when a young man, had de- 
stroyed his frigate, and bearded him under his very batteries. 

It is, however, unnecessary to recapitulate the naval triumphs 
of our'flag in the Meditrrranean ; they are known,duly apprecia- 
ted, and are sources of great and honest pride ; they have pro- 
cured us indemnity for the past and security for the future, and 
probably no officer has done more to bring about this desirable 
state of things than Commodore Decatur. 

Whilst these facts are everywhere admitted, and whilst the 
nation is disposed to pay the debt of gratitude due to a deceased 
gallant officer, the question at present relates to indemnity for de- 
stroying the Philadelphia frigate. 

I am not apprised of the nature of the objections to the claim, 
if any objections are made. I can only say that the nation has 
derived a greater benefit from the destruction of the Philadelphia 
frigate, than from the possession of the frigate itself. She had 
been captured, and was in possession of the enemy, and was re- 
captured and destroyed — the claim is therefoi-o legal and equita- 
ble, and loses none of its force from its not having been heretofore 
liquidated. It is a claim that the nation recognises, and is bound 
in honor to pay, and one that the American people, I am persuaded, 
will feel a pleasure in adjusting to the satisfaction of the repre- 
sentative of Commodore Decatur, and the gallant crew who fought 
and conquered under him. 

M. M. NOAH. 

New York, Noccmhcr 8, 182G. 



LctUr from Commodore Stewart, relative to the recapture of the 
Philadelphia. 

Bordentown, {N. J.) Dec. 12, 1820. 

My DEAH Mrs. Decatur: The re-assembling of the honorable 
Congress of the United States, renders it necessary to delay no 
longer answering your esteemed favor of June last, in which you 
request me to state such information, relative to the burning of 
the Philadel phia, in the harbor of Tripoli, as I may possess, in aid 
of your claim on our country, for the succe&s of that gallant en- 
terprise, so ably and iionorably performed by your late husband. 
I regret that my limited abilities disqualify me from portraying, 
in those glowing colors of which that act is susceptible, the gal- 
lantry and perseverance with which it was performed by my late 
friend. 

You state that your late husband had given you to understand 
that the project of burning that frigate at her moorings, thereby 
to remove a serious impediment to the future operations of the 
squadron against Tripoli, originated with him. This understand- 
ing was perfectly correct ; it did originate with your late hus- 
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band, and he first volunteered himself to carry it into effect, and 
asked the permission of Commodore Preble, oiF Tripoli, (on first 
discovering the frigate was lost to the squadron,) to effect it with 
the schooner Enterprise, then under his command. The com- 
mander-in-chief thought it too hazardous to be effected in that 
way, hut promised your late husband that the object should be 
carried into effect on a proper occasion, and that he should be 
the executive officer when it was done. It was accordingly ef- 
fected in the ketch Intrepid, by your husband and 70 volunteers 
from the schooner he commanded, at great hazard, not only of 
life or liberty, but that of reputation, and in the season most per- 
ilous in approaching that coast. The recollection of the difficul- 
ties and dangers he had to encounter in that expedition, of which 
I was an eye-witness, excites more and more my admii-ation of 
bis gallantry and enterprise — and although the result shed a lus- 
tre throughout Europe, over the Americjin character, and excited 
an unparalleled emulation in the squadron, in our country alone 
is where it has never been duly estimated, or properly vnderstood. 

Courage, and great force alone, could not have effected it. It 
was necessary not only to put the smallest possible force to the 
hazard, but its success depended upon a very small force being 
used. The genius and mental resources of the executive officer, 
could alone compensate for the want of force and numbers. To 
these demands your late husband was found fully adequate — and 
hence the brilliant result. The frigate was completely destroyed, 
in the midst of the enemy, and his retreat effected without the 
lost of a man. 

Accept, my dear Madam, the assurance of my highest respect 
and esteem. CHAS. STEWART. 

Mes. Susan Dec.\tl-k. 

Letter from Commodore Rodgers, Presidenl of the Nary BvanJ, 
relating to the recapture of the Philadelphia. 

Washington, November 15, 1837. 

Dear Madam : I have received your letter of the 8th instant ; 
and in reply, have to state, that I bad always supposed the plan 
by which the frigate Philadelphia was destroyed, was projected 
by your husband, and that I never heard the slightest intimation 
to the contrary. 

With great respect and regard, I am, dear Madam, your obe- 
dient servant, JOHN RODGERS. 

Mrs. Susan Decatur. 

Letter from Col. Benton, of the Senate. 

March 8th, I82G. 
My Dear Madam : The vessel to which your note refers, was 
the sloop of war Hermes, commanded by Captain Sir William 
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II. Percy. This sloop led the attack upon Foit Boyer, Mobile 
Point, in September, 1814, and had the boldness to anchor within 
musket shot, where the fire of the garrison destroyed her, and 
blew her up. She was paid for by the act of Congress, upon the 
petition of the garrison, in March, 18U'i. 

Yours most sincerely, THOMAS H. BENTON. 

Mrs. Decatur. 



Commodore Jones' Letter. 

Washington, Dec. 8, 1825. 

Dear Madam: In reply to your note of yesterday, I have the 
ple.is«re to say, that I know nothing which could have rendered 
it impracticable to the captors to have taken the Philadelphia 
out of the harbor of Tripoli. The imter was sufficient, and I be- 
lieve the wind was favorable ; consequently, nothing but the want 
of skill in the pilot who was with them, was likely to have pre- 
vented such a result, if it had been attempted. The brig Syren, 
which lay off the harbor, would have been sufficient lo have 
protected her the moment that she had cleared the port. 
I am respectfully vours, 

Mrs. Dec.\tlr. " JA'B JONES. 



Certificate of Salvadore Cataluno. 

Nauy Yard, Washington, Dec. 19, 1825. 
The subscriber certifies, that he was attached to the American 
squadron in the Mediterranean, as pilot on board of the frigate 
Constitution, commanded by Commodore Preble ; that he was 
sent in the ketch Intrepid, to pilot her into the harbor of Tripoli, 
for the purpose of destroying the frigate Philadelphia, then in pos- 
session of the Tripolitans ; that owing to his perfect acquaint- 
ance with the harbor of Tripoli, and his personal knowledge of 
the people and their language, the ketch was permitted to come 
alongside of the Philadelphia; that he is, and always was, of 
opinion, that in the state of the wind at the time, and his knowledge 
of the current and the soundings of the harbor, that the skip might 
have been brought out with safety, had not orders been peremptorily 
given to destroy her ; that he gave this opinion to Commodore De- 
catur, on board the Philadelphia, at the moment of her capture, 
who ims only prevented by his orders from making the attempt ; 
that all the nautical men with whom he has conversed on the 
subject, and to whom he has explained the grounds of his opinion, 
have acknowledged the correctness of his statements. 

SALVADORE CATALANO. 
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Extract of a letter from the Hon. LiUleton W. Tazewell. 

Norfolk, Sept. 1th, 1826. 

Mr DEAR Mas. Decatur : In reply to your letter of the 22d ult. 
(which, owing, 1 presume, to some accident, has just been receiv- 
ed,) I will state to you, that during the lil'etime of your late hus- 
band, I had many conversations with him, upon the subject of his 
claim upon the Government of the U. S. for the capture and destruc- 
tion of the frigate Philadelphia. The first of these conversations 
took place, 1 think, in 180G, soon after he established himself in this 
place. In this, his object was to consult me professionally as to 
the validity of his claim, and as to the proper course to be adopted 
to obtain the payment of the amount, should I think the claim 
just. I then investigated the subject very maturely, and gave him 
a long written opinion upon it, in which I stated the reasons that 
induced me to consider it, not only a fair claim upon this Govern- 
ment, but one which it was his duty to prefer, as the guardian 
and protector of the officers and people who were associated 
with him in this daring and honorable enterprise. 

Of one thing I am very certain, that during the whole course of 
his life. Commodore Decatur was firmly and fully persuaded, that 
he, his officers and crew, had a just claim upon the U. S, for the 
value of the frigate Philadelphia, which they had captured and 
burnt by the express order of their commanding officer. 
I am, very respectfuOy and sincerely j^ours 

LITT'N W. TAZEWELL. 



A letlterfrom Dr. Ridgley, Surgeon of the Frigate Philadelphia. 

Annapolis, Nov. 10, I82C. 
Madam: Your letter of the 2d inst. has just been received, and 
I hasten to reply to it. I have a distinct — an indelible recollec- 
tion of the leading events of our imprisonment. The Pacha and 
his court did not attempt to conceal their exultation on the cap- 
ture of the frigate Philadelphia. It was a jubilee in Tripoli. So 
extravagant were his calculations, that he would not listen to 
any proposal of peace and ransom, for a less sum than one mil- 
lion of dollars. In this condition of affairs, it would have been 
impolitic to have opened a negotiation. It would have been re- 
garded as an evidence of fear and imbecility. This tone of con- 
fidence and triumph continued until the daring enterprise, led on 
by your gallant and lamented husband, illuminated his castle 
with the blaze of his trophy. The sensation produced by the 
achievement was indescribable — consternation and dismay were 
depicted on every face. But the best evidence of its impression, 
was the frequent conferences of the Pacha with the Consuls, his 
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undisguised desire to make peace, and his proposition to that ef- 
fect, on terms much more moderate — I think $200,000. The ter- 
ror inspired by the recapture and contiagralion, (increased by the 
attaclt of the gun-boats, on the 3rd of August, 1804,) was felt 
during the war, and its influence was acknowledged when the 
treaty of peace was signed. 

It may not be known to you. Madam, that I was appointed 
to the Consulship of Tripoli after the war, and obtained tliis and 
other information from one of the European Consuls, with whom 
the Pacha often conferred during our captivity, and to \shom he 
confided his difficulties and danger. 

Description can convey but an inadequate idea of the horrors 
of our imprisonment. We were confined in a dungeon in the 
centre of the castle, into which no air or light could lind access, 
but through a small iron grate in the terrace or ceiling. To 
privation of pure air, wholesome food, &c. was added the annoj- 
ancR of noxious reptiles. The desperation of the officers may be 
inferred i'rom two attempts to escape — one by undermining, and 
the other by passing over the walls of the castle. An account 
of these enterprises and their failure, may be found in the bio- 
graphy of Com. Porter, published some years since, (1815, 1 think.) 
in trie Analectic Magazine and Naval Chronicle. 

When any communication, between the squadron and tlie cas- 
tle was announced, joy and gladness «'ere diffused through our 
gloomy cells, and reiterated disappointment could not dispel the 
cherished hope that the happy hour of emancipation had arrived. 
Even at this distant period, tlie heart sickens at the recollection 
of " hope long deferred." 

That a generous legislature may grant this jnst claim, is the 
confident belief' of one who knew and appreciated the high- 
minded and chivalric officer on whose services it is founded. 

I am. Madam, with sentiments of the highest respect and con- 
sideration, your obedient servant, 

JOHN RIDGLEY. 

C. W. GoMsborotigh's Letter. 

Washington-, March 10, 1828. 
Sir: I this morning received your communication of the 8th 
instant, and have hastened lo send the extracts of Commodore 
Preble's letters, therein called for. They will, I hope, prove satis- 
factory. 

It may not be amiss in me to inform yon, sir, that Commodore 
Morris* (the Midshipman Jlorris, who, in a spirit of gallant emu- 
lation, felt by all the Intrepid's crew, «.■«« l?ie first to board the 
frigate Philadelphia) is now here; and, if called before the com- 
mittee, would, I apprehend,g!ve such precise information as would 
remove all existing apprehensions as to the circumstances attend- 
• At present cliief of the Bureau of Ordnance. 
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ing the destruction of the Philadelphia. He intends leaving Wash- 
ington on Wednesday next, in the steamboat for Norfolk. 

It is, 1 understand, known to you, that Doctor Heermann, (Sur- 
geon of the- Intrcipid on the occasion,) is now also in the city. 
I have the honor to be. 
Very respectfully, sir, 

Your most obedient servant, 

C. W. GOLDSBOROUGH. 
Hon. Michael Hoffman, 

House of Representatives. 



Affidavit of Edmund P. Kennedy. 

Virginia, Borough of Norfolk, to wit: 

On this tenth day of March, in the year 1828, before me, Walter 
F. Jones, a Notary Public in and for the borough of Norfolk, duly 
commissioned and sworn, personally appeared Edmund P. Ken- 
nedy, a Master Commandant in the Navy of the United States, 
who made oath that, during the years 1803-'4, he served, in the 
capacity oi gunner's mate, on board the United States' brig of 
war Syren, then under command of Lieutenant Charles Stevifart, 
and one of the squadron in the Mediterranean sea, sailing under 
the orders of Commodore Preble. That, some considerable time 
after the capture of the frigate Philadelphia, by the Tripolitan 
gun boats, an expedition was planned and fitted out to destroy 
that vessel, then lying nearly equipped in the harbor of Tripoli. 
That the brig Syren, and the ketch Intrepid, sailed for that pur- 
pose from the harbor of Syracuse ; the day after the departure of 
these vessels, the crew of the Syren were called aft, and a letter 
was read, addressed to them by Commodore Preble ; as well as 
affiant remembers, this letter states the importance of the destruc- 
tion of the Philadelphia, and set forth, as an inducement to the 
crew, the large amount of prize money which would be awarded 
to the vessels composing the expedition. Volunteers were called 
to fill up the complement of the Intrepid, and for the general pur- 
poses of the expedition. The whole crew volunteered, and it be- 
came necessary to make a selection among the officers and men, 
The two vessels proceeded to Tripoli, and it was concerted, that, 
upon a certain signal, to be given from the Syren, the Intrepid, 
accompanied by two boats, manned and armed from the Syren, 
should proceed into the harbor, for the accomplishment of their 
object. The night of the destruction of the Philadelphia, the Sy- 
ren anchored off the mouth of the harbor, her two boats manned 
and armed alongside. The Intrepid was in shore, and the signal 
being made, the two boats left the Syren, and proceeded to join 
the Intrepid. The signal, however, was not answered ; and afliant 
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understood Lieut. Decatur to have said, that he was, at the time, 

so near the batteries, that any exhibition of lights might have 
caused the discovery of his vessel ; and a light and favorable 
breeze springing up at the moment, he preferred running in with- 
out the aid of the boats, to encountering a delay and exposure 
which might have defeated the object of the expedition. Affiant 
was in one of the boats which put off from the Syren ; the night 
was very dark, and the Intrepid having exhibited no light to indi- 
cate her position, the boats lost their way among the rocks, and 
were falling in uncertainty, until the Intrepid was seen standing 
out of the harbor, when they joined her. The crew of the Syren 
were at quarters nearly the whole night. Affiant further states, 
that all the combustibles and materials to he used in burning the 
Philadelphia were prepared on hoard the Syren. 

EDMUND P. KENNEDY. 
Jura attestor: 

WALTER F. JONES, 

Notary Public. 



Affidavit of Doctor Heermann, (ncv; deceased.) 

Commonwealth or Pennsylvania, ) 
City of Philadelphia. S 

On this twenty-sixth day of April, in the year eighteen hundred 
and twenty-eight, before me, William Miinor, an Alderman of the 
city of Philadelphia, and ex officio, a Justice of the Peace, of the 
State of Pennsylvania, duly appointed and sworn, personally ap- 
peared Doctor Lewis Heermann, a Surgeon in the Navy of the 
Upited States, who deposeth upon oath, That, having been chosen 
in common with his brother officers, by tte late Commodore 
Stephen Decatur, then a Lieutenant Commandant, to accompany 
him on an expedition which had the destruction of the late United 
States' frigate Philadelphia for its object, then in possession of the 
enemy of the United States, and lying in the harbor of Tripoli, on 
the coast of Africa, he, the deponent, departed, under the com- 
mand of the said Stephen Decatur, from Syracuse, in Sicily, on 
the third day of February, eighteen hundred and four, in his offi- 
cial capacity as surgeon in the late ketch, (taken a prize by the 
said Decatur, of the enemy,) and yclep'd the Intrepid, for this es- 
pecial occasion, by the late Commodore Edward Preble, then com- 
manding the Mediterranean squadron ; also, that the United Slates' 
hrig Syren, Lieutenant Commandant Charles Stewart, sailed in 
company, for purposes connected with the expedition. Deponent 
further declareth, that, in the pursuit of the above object, great 
uncertainty and continued hardships were experienced by the offi- 
cers and crew of the Intrepid, as arising from an accidental supply 
of putrid provisions, the frail construction and small size of the 
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vessel, with the occurrence of a severe gale, which, in disappoint- 
ing early success, laid the foundation of apprehensions for eventual 
failure ; the discovery by the enemy of an armed force having 
being anchored near the port, being rendered more than probable. 
That, at or before mid-day, on the sixteenth of February, the town 
of Tripoli hove in sight ; that, on the evening of the same day, 
under an unpromising aspect of the weather, a council of officers, 
held on board the ketch, came to the conclusion of anticipating 
the hour previously appointed {by Captains Stewart and Decatur, 
conjointly,) for entering the harbor. With a full understanding 
on their part, that the aid of the Syren's boats was necessarily 
forfeited by this new arrangement, and the safety of retreat out 
of the haVbor placed exclusively at the risk of the officers and men 
who formed ihe complement of the Intrepid — a bold measure — 
the responsibility of which they justly appreciated, but, under ex- 
isting circumstances, was considered a lesser evil than that which 
would have arisen from procrastination. That, by stratagem, and 
not without diiScalty, the ketch was laid along side of the frigate, 
at or about ten o'clock. That, under an irresistible impetus, the 
assailants boarded and carried her; while Midshipman Thomas 
O. Anderson, with a crew detached from the brig Syren on the 
day before, took his assigned statioH in a boat, for the purpose of 
despatching those of the enemy who might flee from the carnage 
of the boarders, as also to give notice of and attack any of the 
enemy's force that might approach the ship. That deponent, ac- 
cording to prior arrangement, was placed simultaneously in com- 
mand of the Intrepid, with orders suitable to the occasion ; that 
" look-outs" lyere stationed by him, to observe any movement in 
the harbor, and guard against surprise. That the same precau- 
tionary vigilance adopted on board the frigate, formed one of the 
fundamental measures of security, as was proved in the instance 
of one of the " look-outs," (believed to have been stationed on the 
starboard bow of the Philadelphia,) reporting in quick succession 
the approach of enemy's boats, and their retreat, with an interval 
of time just sufficient to execute the order which grew out of it — 
"of killing all prisoners," and draw from the 'ketch part of a sup- 
ply of ammunition, small arms, and pikes, for the defence of the 
ship. That, after the hasty retreat of the boats, attributable to 
the sudden illumination of the gun-deck at this juncture, by the 
lighted candles of the boarders, combustibles were handed on 
board, a part of which had been received on board the ketch at 
Syracuse, (where some had been prepared, and othera purchased,) 
and a part from the brig Syren, after leaving port. That the sys- 
tematic arrangement of the plan, embracing every contingency 
incident to the boarding, capturing,and firing the ship having been 
formed with consummate skill and foresight, the execution of these 
objects, with the greatest regularity, consumed a smaller space 
of time than could possibly be imagined. That the boarding offi- 
cers and crew, literally chased from below deck, were pursued by 
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the flames to the ketch, and herself, from the unavoidahfe difficultj- 
of getting from along side, was weil nigh enveloped. That, to 
obviate this calamity, various and well directed efforts were made 
without effect; until at last, her boats being got ahead, and her 
rigging, &;c., cleared, she was successfully towed out of the influ- 
ence of the current of air, that, with great violence, rushed from 
every side towards the flames, which, is.-iuing from the hatchways, 
and seizing the rigging from below to two of the mast heads, then 
standing, played also most furiously from every gun-port and scup- 
per hole, athwart the ketch. That, in the momentarj' confusion 
that preceded this escape, the frigate's boat, which had been cap- 
tured along side, and the crew killed, by Mr. T. 0. Anderson's 
party, at the commencement of the action, got adrifY, and the ene- 
my's flag of the frigate being also lost, left no trophy in possession 
save one Tripolitan, who, towards the close of operations, was 
made prisoner by deponent. That the whooping and screaming 
of the enemy, on being boarded and defeated, drew an almost in- 
stantaneous and continued fire of small arms from two xebecs 
lying near ; and that, alter throwing a rocket by Captain Decatur, 
which was done immediately upon possession being had of the 
ship, a brisk cannonade commenced, and was kept up from the 
castle and other batteries. 

That, by means of towing, {exclusively by one or both of her 
boats,} sweeps inboard, and sails set, the ketch made good her re- 
treat, and had arrived at the rocks forming the outermost boundary 
of the harbor, when she was met by the Syren's boats, who, in 
being so much nearer at hand than had been calculated on, sur- 
prised the nautical officers of the Intrepid quite as much as had 
the inquiry of the Captain of the Philadelphia before boarding 
her, " respecting the vessel astern," meaning the brig Syren ; and 
proving that, notwithstanding her great distance in the offing, 
during daylight, she had -been noticed. That, ere this time, the 
frigate's gun's had commenced discharging, and those of the ene- 
my now slackened their fire; that now also the breeze freshened, 
and shortly after increased considerably ; but being fair, made 
good weather of it. That, sometime after midnight, the ketch 
joined company with the Syren, then underway, and at a distance 
in the offing ; and that the two vessels reached Syracuse on or 
about the nineteenth of the same month. Deponent also states, 
that, after the perusal of documents accompanying a report bear- 
ing the number 201, of the Naval Committee of the House of Rep- 
resentatives made at the present session, being the first of the 
twentieth Congress, he leels himself bound likewise to declare, un- 
der oath, that in frequent converse and common parlance with the 
officers . f the brig Syren, on the incidents of the expedition, he 
never heard any preterisions advanced by them, or either of them, 
to any agency or cooperation whatever in the consummation of 
the enterprise within the harbor; and, moreover, th.at nothing did 
ever transpire, in his intercourse with the officers of that vessel, 
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or tliose of any other vessel in the squadron, which could have led 
to an anticipation of the painful necessity to defend, at this date, 
the entire and undivided credit, acquired nearly one-fourth of a 
century ago, by the officers and crew of the late ketch Intrepid, 
and consecrated no less by official records than the concurrent 
testimony of a multitude of gallant officers, now no more. 

LEWIS HEERMANN, M. D., 
Surgeon United States Navy. 
Sworn and subscribed before me, this twenty-sixth day of April, 
eighteen hundred and twenty-eight, 

WILLIAM MILNOR, 
Alderman, and, ex officio, Justice of the Peace. 



Remarks Upon the claim of Mrs. Decatur, as representative of the 
late Commodore Decatur, in beluilf of herself, and of the officers 
and men of the ketch Intrepid, for compensation in the nature 
of prize-money, for the capture of the Philadelphia, in the 
harbor of Tripoli. 

That the captors might, if not peremptorily enjoined to the con- 
trary by their orders, have brought off their prize, and reaped 
the pecuniary reward designed them by the law is a matter of the 
highest probability ; and approximates cerfainty as near as any 
unaccomplished event can do. They found her completely equip- 
ped and fitted for sea, and prepared for action even to the loading 
of her guns. After all the time spent in the action, in prepara- 
tions to execute the order for the destruction of the ship ; in the 
effectual application of the means of destruction, according to 
the details of the order ; ftnd in waiting to see the progress and ef- 
fect of the same, and to repel the apprehended attempts of the ene- 
my to retake the ship, before her destruction had been placed be- 
yond doubt ; after all this lapse of time, the captors effected their 
retreat, in their own vessel, without the loss of a man. I appre- 
hend that the means and the chances of escape in the captured 
frigate, were incalculably greater and more certain, if the captors 
had been at liberty to cut her cables and hoist sail, the instant 
they had mastered her decks. Two obstacles were to be appre- 
hended and guarded against, whether they retreated in their own 
vessel, or in the prize : recapture and impediments of navigation. 
Against the first, the superior means of defence in the frigate are 
too obvious to he insisted on ; and I take it for granted, that her 
facilities as a sailer, the depth of water, and other circumstances, 
must have opened her way to the sea, at least as safe and speedy 
as that of the ketch Intrepid. But the time which would thus have 
been gained, must be held conclusive. The advantage it would 
have given the captors is incalculable ; and even if it were pos- 
sible to suppose that the intrinsic difficulties opposing their egress 
in the frigate, were greater than what they encountered in the 
ketch, (an hypothesisdeemedwhoIlyinadmissible,)stiU theadvan- 
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tage of time must more than have compensated them. Commo- 
dore Preble framed his order when at a great distance from the 
scene of action ; and, reasoning from probabilities and circum- 
stances in general, he inferred that the enterprise, even to the ex- 
tent of talcing and destroying the frigate, would have been attend- 
ed with more difficulty and loss than actually occurred. He did 
not anticipate the consequences, to their full extent, of the panic 
terror with which the suddenness of the attack, and the heroic 
bearing of the assailants, struck the enemy ; he probably antici- 
pated desperate resistance, and a serious sacrifice of life. It was 
obviously impossible for him, at that distance, to judge of the act' 
ual state and condition of the frigate, or of the existing means 
and facilities for bringing her off; which must have depended on 
contingencies which he had no possible means of ascertaining ; 
snch as the losses to be sustained by the assailants in carrying her ; 
the state of her equipment for defence or for sailing; of the wind, 
weather, &c. Her destruction, by so well-planned and daring 
an enterprise, was deservedly considered as of the utmost import- 
ance to the operations then going on against Tripoli ; as well 
from its moral effect upon the enemy, as the abstraction of so 
much of his positive force. This great object, the Commodore 
concluded from the facts and circumstances then known to him, 
would have been put in too much hazard, by an attempt to push 
the enterprise to the point of still more signal and glorious success, 
by bringing off the prize in the face of the enemy. But it turned 
out, in the event, that this would have been far the s.ifer and 
easier achievment. It is understood, indeed, to be the opinion of 
the most experienced and skilful naval commanders, that if Com- 
modore Preble had conducted the enterprise in person, he would, 
upon the spot, and with a full view of all the circumstances, have 
changed his plan, and brought off the frigate. This is well known 
to have been the decided and clear opinion 'of the illustrious com- 
mander, who first suggested, and then executed, the enterprise, 
with so much glory and advantage to himself and his country. 
'Tis well known that while he faithfully and punctually fulfilled 
the orders of his superior in command, he would gladly have fol- 
lowed the bent of his own genius, by taking the course pointed 
out by the circumstances and the event of the action. 

As to one of the question* which have been suggested in this 
case, whether the captors acquire a beneficial property and inte- 
rest in a maritime prize of war, before adjudication, I have, on a 
former occasion, been called upon to give it full consideration ; 
and the opinion then expressed, and the reasons advanced in the 
affirmative, I yet adhere to, with a confidence corroborated by 
the success with which they were maintained before a tribunal 
of pre-eminent learning and talent. 

The general principle, deduced from the maritime law of na- 
tions, has been settled by repeated decisions, of the highest au- 
thority in this country, and stands clear of any possible dptibt. ■ 



The transfer of the property of prize, from the one belligerant 
to the other, at the instant of capture ; a property for which 
the victor's flag is the all-sufficient badge, and which can 
be divested only by re-capture or by the sentence of a com- 
petent court ; the consequent capacity of the captor to vin- 
dicate his right of property and possession by every species of 
possessory action, or other judicial remedy, inherent to every 
lawful possession, coupled with a beneficial interest, have been 
distinctly and conclusively established by a concurrence of nu- 
merous decisions, both in the former federal court of appeals, and 
in the present Supreme Court of the United States. By these the 
property is held to be so indeafesibly vested in the captor, by the 
mere capture, without adjudication as prize, that it was not di- 
vested by his setting fire to his prize at sea, and giving her up to 
destruction, for the want of adequate force to bring her into port. 
This was decided by the federal court of appeals, in the Mary Ford,' 
and reconsidered and approved by the Supreme Court in the 
L'Invicible.t An American ship found the Mary Ford in this 
desperate condition at sea, extinguished the fire, and brought her 
safe into port,, where she was Claimed both by the original Bri>- 
tish owner and by the French captor ; the claim of the former 
was rejected, and restoration on salvage decreed to the captor. 
In the Josepha Segunda,| it was decided that an unadjudicated 
prize, brought by the captor into a neutral port, might there be 
absolutely forfeited by a breach of the local laws of trade. A 
stronger illustration of the rights acquired by mere capture, be- 
before condemnation, need not be desired ; for here, an indefea- 
sible transfer of the property was held to have been operated by 
the sole act of the caplor; and expressly for the reason that his 
title is vested by virtue of the capture alone, and instanraneously 
that it is achieved: subject to be divested only by recapture, or by 
the sentence of a competent tribunal. § 

Such are the clear and unquestionable rights of property inci- 
dent to maritime capture, jure belli, as deduced from the mari- 
time law of nations. That there is no distinction, in this respect, 
between the rights of belligerent captors in general, and those of 
the officers and men belonging to the public and private armed 
ships of the United States, under the several acts of Congress by 
which their respective rights are recognised, has been settled, 
after full discussion and mature consideration by the late Board 
of Commissioners for the adjudication of claims upon Spain, un- 
der the treaty with that Power, commonly called the Florida 
treaty ; which was the occasion before mentioned which had 
formerly led me to examine the question. It was there pre- 
sented in various cases of captures during the late war with 



• 3 Dttl. IBS, t 1 Wheat. 259, 

5 For pome additional illustraUon, viJ. the Resolution 
nora, 4 Wheat. 501. 
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Britain, some by our public sbipa of war, some by privateers, 
whose prizes had been seized or despoiled in Spanish ports, be- 
fore adjudication. In these cases, it was decided that the cap- 
toi^, in both descriptions of eapture,had acquired Such au inter- 
est in their respective prizes, by the mere capture, without any 
adjudication, as entitled them to demand indemnity from Spain, 
just as any other proprietors, who had suffered the lUie injuries; 
and, consequently, that they ought to be admitted as claimants 
under the treaty. It was iiever imagined that, when the acts of 
Congress superadded the solemnity of condemnation, as one of 
the requisites to the full and perfect enjoyment of the fruits 
of prize, it was intended to make it the preliminary requisite to 
the investiture of the right of property. By the terms of the 
act it is made necessary for the purpose only of authorizing 
the disposal of the prize, and the distribution of the prize 
money. The specific property in the prize itseif, was not in 
the contemplation of the Legislature ; they speak only of the 
" proceeds," and the distribution of the " prize money" resulting 
from the disposal of the prize after condemnation : it is for this 
only that the captors are to await the process of regular adjudi- 
cation.* This precaution of public policy, to prevent the irregu- 
larities and abuses that might follow from the unlimited disposal 
and appropriation of prizes by captors, without any jiidicial sanc- 
tion of the capture, has been more distinctly pronounced and em- 
phatically enjoined in the case of privateers, who are expressly 
forbidden to break bulk, or make any other disposal or conver- 
sion of their prizes, before due condemnation hy a competent tri- 
bunal. f It never entered into the conception of Congress to make 
any change in the rule of public law, by which the transfer of 
the property of prize from, the one belligerent to the other had 
been determined. To have placed the rights of the officers and 
men of our own Navy upon a foot of inequality, in this respect, 
v^ith those of other nations, would have been not more injurious 
to the individuals, than a disparagement of the belligerent rights 
of the United States as a sovereign power. The only ofKce and 
effect assigned to a sentence of conderiination, by the various acts 
of Congress on the subject of re-capture, salvage, and prize, aire 
merely to annex to the right of property, acquired jwre belli, the 
qualities of being disposable ; so as to let the captors into the 
actual fruition of the proceeds, and to bar the right of postliminy 
in the original owner, as bf)posed to the rights of recaptors and 
vendees. Beyond this, the greatest sticklers, elsewhere, for the ne- 
cessity of adjudication to consummate the property of prize, have 
not pushed flie doctrine inpractice. As to the case of the Elsebe,J 

* Vid. act of Apti! S3, 1800, ch. 33, for the belter govetnment of (be Navy, eecs. 
5 & e, vol. 3, p. 360. 
■j- Act of June as, 1813, ch. 107, sec. 6, voi. 4, p. 150. 
i 5. Rob. 155. 



ci by Google 



34 

decided by Sir William Scott, I do not think that any fault catibe 
found with the decision upon the point directly put in issue by that 
case ; which -^as simply that the Government may, by treaty of 
peace, lavfriully restore a prize before conderniiatioh;'and that the 
qoestion of compensation to the captor rests with the Government, 
and not with the court of prize. I should not have doubted the 
power of the British Government, or of Any other Government, to 
do this, in virtue of the eminent domain incident to sovereign- 
ty :. but upon the indispensable condition of thaking just compen- 
sation for the private rights of property a:ffected by the measure : 
a condition which public morality and piiblic law have made co- 
extensive with the power ; and which has, in express terms, been 
annexed to it by the Constitution of the United States.* .The 
principle derogates . nothing from the captor's inherent rights of 
property in virtue of the mere capture ; because it extends to every 
^ecies and quality of property belonging to the citizens or sub- 
jects of the sovereign, without distinction, whether it be qualified 
in its nature, or consummate and perfect. In the ^rguinent of the 
court, however, iii the Elsebe, some dicta are uttered, going rath- 
er beyond the principle necessary to be decided in the caiae; Thfese 
may be referred to certain peculiar and favorite doctrines of that 
court, on the general necessity and effect of a sentence of condem- 
nation which have, in a great measure, resulted from the policy 
and interest of Britain in her relative condition as a ma'ritime 
power : but from which to infer a sentence of condemnation to be 
an indispensable prerequisite to the transfer of the property of prize 
from one belligerent to another, would be not only to set aside the 
whole current of decisions in our own courts, sustained by those 
of the great majority of civilized nations, but would very far tran- 
scend any practical decision in England; either of the courts of 
admirality or of common law, notwithstanding some certain dicta 
of the former. Their courts of common law have clearly decided 
that the captor acquires a beneficial interest in the prize upon which 
he may effect insurance, " from the moment the victor hoists his 
flag on board the conquered ship."t The present claim, like that of 
insured upon insurer, is strictly a claim for indemnity j. in which 
it is universally held to be utterly iihmaterial whether the proper- 
ty be Qualified, and require some ulterior process for its Consum- 
mation, or be consummate to every practical piu^o's^ of perfect 
fruition. It has already been shown that, upon general' principles, 
and according to all lawandprecedentinthiscountry, the proper- 
ty of the captor, in an unadjndicated prize, is cbhsummat'e to every 
beneficial piirpose but that of being changed info the shape of 
prize money for distribution ; and of beiiig asSighable, ad infini- 

^lioTE.-T-Tliie doctrine haa bean adverted to, a: 
rial ot Mr. Meade, presented to the President son 
luincctoi discussion before the'ptesent Congress. 

t 1 Marsh, on Inaoi. lOT-8. 
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item, discharged from the right of postliminy ; and when the actual 
decisions of the English courts of admirality and common law 
come to be critically examined and compared, they will be found 
to give the same practical result. 

Whether Congress, when they awarded compensation, in lieu of 
prize money, to the captors of the Guerriere and Java, proceeded 
upon the ground of strict right or of equitable indemnity, cannot, 
perhaps, be positively asserted. But, either way, these precedents 
come up fully to the principle of the present claim, if they do not 
go beyond it. In those eases, the destruction of the prizes neces- 
sarily resulted from the action, and from the fortune of war ; while, 
in this, the captors might have preserved their prize and enjoyed 
the fruits of their toil and danger, but for the intervention of an 
over-ruling order, positively forbidding it. In other respects, it is 
submitted with confidence, that there can be no defect of merits, 
either positive or comparative, in the captors of the Philadelphia, 
to exclude them from the benefit of these precedents, whatever 
the principle upon, which they were established. 

December 9, 1825. WALTER JONES. 



CASE. 

An American man-of-war having succeeded in etFecting the 
capture of an enemy's vessel of superior force, having entirely dis- 
possessed the enemy, and obtained undisputed possession, in obe- 
iiience to peremptory orders, destroys the prize without bringing 
her into port, and before obtaining a decree of condemnation in a 
prize court ; have such captors ajiy legal claim to the value of the 
captured property, as against the United States ? 

OPINION. 

The claim of captors to the proceeds of prizes taken by them 
from the enemy, is founded on the 5th section of the act of Con- 
gress ol April 33, 1800, which enacts that " the proceeds of all 
ships and vessels, and the goods taken on board of them, which 
shall be adjudged good prize, shall, when of equal or superior force 
to the vessel or vessels making the capture, be the sole property 
of the captors." 

By the law of nations, and independently of any statutory pro- 
visions, all captures enure to the exclusive benefit of the Govern- 
ment. Most nations, however, have, for the purpose of stimula- 
ting those in in their service to greater vigilance and activity, 
granted this interest, or a portion of it, under special circumstan- 
ces, to the individuals by whom the prizes are made. The statute 
to which I have referred, contains the terms and conditions upon 
which this right is transferred in the cases specified under our own 
law. It operates asa contract between the nation and the captors. 
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It might be ItnagiDed that the language ofthe statute implies that 
condemnation, as prize of war,is an essential preliminary to the vest- 
ing of this right. I cannot, however, bring my mind to the conclu- 
sion, that Congress, in this indirect manner, designed to commit the 
country upon the important and much litigated question, when 
the right of property is completely vested in the eaptors. Some 
writers on public law have lield that condemnation is essential ; 
others, of equal authority, have sanctioned the opposite doctrine. 
From obvious motives of policy. Great Britain has lent her coun- 
tenance to the former opinion, but it has never yet been abso- 
lutely settled in this country ; and it cannot easily be believed 
that Congress designed to determine the question in this collateral 
manner. Indeed, there seems little necessity for insisting upon it, 
as indispensably requisite, except in the case of neutral property 
which has become obnoxious to capture by some violation of bel- 
ligerent rights. The right of the neutral, presumptively luiques- 
tionable, ought to be divested only by a judicial decree fixing upon 
him the olTence which involves as its consequence the forfeiture 
of his property as prize. Where, however, the property is avow- 
edly and notoriously hostile, condemnation as prize is not univer- 
sally necessary, and may be regarded as little more than a mere 
formality. Our own courts have held that simple belligerent pos- 
session confers a right, which can be questioned only by superior 
force of arms on the part of the enemy, or its validity judicially 
determined in the courts of the captors themselves. At all events, 
under the strictest decisions of the English courts, an inchoate 
right vests immediately by the very act of capture, which is re- 
cognised as susceptible of transfer, of insurance, and other acts of 
ownership, and which is distinguishable only in degree from the 
same rights when perfected by the decree of a prize court. 

In this view ofthe case, I am unable to discriminate between a 
right of this description and any other species of property, which, 
by the Constitution of the United States, it is prohibited to take 
for public purposes without compensation. If a capture has been 
legally effected, if the captors are in undisputed possession of the 
prize, and the Government, to subserve its own purposes;, surren- 
ders it to the enemy, relinquishes it to a neutral, employs it in mili- 
tary operations, by which it is lost to those interested in the pro- 
ceeds, or consigns it to inevitable destruction, it appears to me 
that it is bound by every principle of equity and of law to com- 
pensate the individual captors to the full value of their respective 
interests. The Constitution equally'protects the citizen in the en- 
joyment of those rights of property which are inchoate and remain 
to be perfected by some ulterior proceedings, as of those which 
are absolute and indispensable. 

Upon another ground, I conceive the claim to be equally well 
founded, even upon the supposition that condemnation by the ad- 
miralty was an essential preliminary to the vesting of the right in 
the captors. If the performance of this condition has been pre- 
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vented by the act of tbe Government itself, it is by every principle 
of law precluded from availing itself of the fact of such non-per- 
formance. To interpose an insuperable impediment in the way 
of tbe performance of a condition, is tantamount to a waiver of 
it. If, then, by the authority of the Government, or of superior 
officers, who must be considered as the organs of the Government, 
captured property is taken out of the hands of the captors and ap- 
propriated to public purposes, and the captors are thus deprived 
of the power of obtaining a condemnation, they stand-in the eye 
of the law in the same predicament, and their rights are as per- 
fect, as if the decree of condemnation had actually passed. The 
physical power belongs to the Government, and that may as well 
be exerted after the prize is brought into port, delivered into the 
custody of the marshal, and the cause is ready for judgment, as 
at the moment of capture, or at any intermediate period of time. 
An interposition of this kind, it is usual to put as one of those ex- 
treme cases which cannot practically be anticipated, because it 
would be indecorous even to suppose the Government guilty of so 
gross an act of injustice. 

The principles which have been stated, seem to have been re- 
cognised and sanctioned by the highest authorities in our country, 
on some memorable occasions. It is necessary to refer only to 
one, which strikes me as perfectly coincident. In the summer of 
1805, a squadron, under the command of Commodore Decatur, 
captured an Algerine frigate and a brig — they were in possession 
of the captors. With a view to promote the public interests, the 
negotiators for peace agreed to restore them to the enemy ; not 
by treaty, but as a voluntary donation, after the treaty was com- 
pleted, and because of their small value to us, as well as the great 
impression upon the enemy as to our resources, which such an act 
would produce. No condemnation had passed, the prizes had not 
been sent to the United States, yet Congress considered tbe rights 
of the captors as perfect, and their interests as sacred, and they 
were accordingly compensated. The sam.e principle applies with 
equal strength to the case of a voluntary destruction by order of 
the Government as to that of a voluntary surrender. If any dif- 
ference exists between the cases, it consists in this single circum- 
stance : that in the one case the surrender was in virtue of a gen- 
eral authority, which subsequently received the sanction of the 
Government ; in the other, the destruction was in compliance with 
previous orders. 

The only judicial decision which I am aware of, which can be 
thought to contravene the principles which I have laid down, is one 
made by Sir William Scott, in December, 1804. (The Elsebe, 5 Rob.) 
That was the case of a Swedish vessel, which had been captured, 
and before condemnation, ordered to be restored ; and the captors 
insisted upon their rights, notwithstanding theorder of the Govern- 
ment for the resoration of the property. The very distinguished 
judge, by whom the point was determined viewed the question as 
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